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1. LEGAL AND POLITICAL ORGANIZATION OF
ARGENTINA

Argentina’s Constitution provides for a representative,
republican and federal form of gpovernment. The repub-
lican principle has its most significant expression in the
separation of powers that function independently of each
other: the executive, the legislative branch and the judi-
ciary. Proper institutional operation on the basis of a bal-
ance of powers is, as stated by a rencwned Argentine
scholar, the first formal guarantee contained in the Consti-
tution in favour of taxpayers’ rights and individoal rights
in general.!

Among the various possible degrees of federalism, the
Constitution adopts the system that has a sole sovereign
stale — the federal state - to which the provinces delegate
cerfain powers. In turm, the provinces that make up the
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state must ensure the municipal system, and the provincial
constitations regulate the extent of antonomy enjoyed by
the mumicipalities.® Therefore, in the framework of
Argentina's federal system, three levels of jurisdiction
coexist: the federal state, the provinces and the municipal-
ities. Each of these levels has the power to enacl substan-
tive and procedural tax laws.?

The Constitution provides for the distribution of taxing
Eﬂwers among the various levels of government, le

etween the federal state and the provinces. Thus, it falls
upon the federal state to establish customs duties and in-
direct laxes, the latter power being exercised concurrently
with the provinces, while direct taxation is reserved to the
provinces. MNevertheless, the federal state may establish
direct taxes, but subject {o the proviso that they are for a
definite period of time and on the condition that they are
required for the defence of Argentina, its common security
and the common good (Secs, 4 and 75(2) of the Constitu-
tion).

In practice, however, the formal distribution of taxing
powers by the Constitition translates into a federal tax-
sharing legal system that was adopted by the Constitution
itself. In substance, the system means that the federal gov-
eriment collects certain taxes which it subseguently dis-
tributes to the provinces.

In addition, the Constitution provides fundamental puar-
antees for the protection of taxpayers as a counterpart to
the state's prerogative to levy and collect taxes, These
rights are expressly enumerated in many cases; otherwise,
they are established by implication becaunse the Constim-
tion (Sec. 33) states that the enumeration of certain rights
andl guaratitess i3 not 10 be construed to deny other rights
and guarantees which are not enumerated therein.

The supremacy of the Constitution means that all acts per-
tormed by the branches of government — as well as all pri-
vite acts — must comply with the Constitution,

* D Alberio Tasitann, 2005,

I, Logui, Jwan Carkos, Lo Ofipacicn Trilwisario (Ediciones Depalma, 1989),
at M One of the most sericus conflics: is the encroachrment by the executive an
the low-maoking powers reserved to the legislutive branch.

2. Per Secs, 5 and 123 of the Coustitution, Alilough the proviseil constitn-
tions regnlate the degree of municipal autonomy, after the 1999 amendments to
(e Teteral Comstimtion it has been siated thal the musicipal system in Argentina
eitails a chartes auionomy,

3. Inthe area of cimunal tax law, the fedaral govemment provides g single
system which applies only 1o the evasion of federnl taxes. The evasion of provin
cinl e momcipal faes i3 aot sublect to cnminal proseculion
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2. JURISDICTIONAL REVIEW IN TAX MATTERS
2.1. In general

2.1.1. Oificial assessment procedura

In the tax field, each judsdiction (the federal state, the
provinees and the municipalities) has different administru-
tive procedures, In the federal sphere, the final administra-
tive decision is the culmination of a procedure thal com-
mences with a tax inspection which, it it leads to a tax
adjustinent, gives rise to the “official assessment proced-
ure”, During this procedure, the taxpayer raises defences,
and an administrative judge of the tax office decides the
issues.*

The veview of an official assessment may be requested, at
the laxpayer’s option, by a motion for reconsideration
filed with (i} the director-general of the tax administration,
the Federal Administration of Public Revenue, Adminis-
tracidn Federal de Ingresos Priblicos (AFIP), or (ii) the
Federal Tax Court, Tribunal Fiscal de la Nacidn (Sec. 76
of Law Mo, 11,683).

2.1.2. Federal Tax Court

If the taxpayer requests a review by the Federal Tax Court,
as allowed by the rules of procedure (see 2,1.1.), the effect
of the request is a stay of the order to pay the tax in gues-
tion, This specialized court hag jurisdiction in both tax and
custorns matters and is highly regarded due to the sound
quality of its decisions, Although the Federal Tax Courl is
an administrative court that is not part of the judiciary, it is
considered to be an independent tribunal equipped with
the necessary safeguands to ensure the objectiveness of its
rulings.

In the tax field, the collecting agency's decisions which
assess tax either definitely or presumptively, adjust Insses
and/or impose fines may be challenged by filing an appeal
with the Federal Tax Court (Sec. 159 of Law Mo, [1,683),

The principle underpinning the Court's proceedings is the
search for he substantive objective truth, which em-
powers the Court to prosecule the case swa sponte and o
adopt measures for providing additional evidence in fur-
theranee of a better substaptinted decision. Nevertheless,
the law allows for the waiver of the rights nvolved to a
certain extent becanse the Taw permits the parties to con-
cede the claim filed by the opposing parly (Sec, 164 of
Law No. 11.683).

The proceedings at this stage may be described as full pro-
ceedings for the cognizance of a case in which each party’s
right of defence is afforded a balanced protection and the
parties may present such evidence as is typical in tax
cases. The administrative nature of the Federal Tax Court,
however, means & jurisdictional restriction on it: the Cowt
may nol declare a law or regulation unconstitutional.

2.1.3. Rule "solve ! repele’

The rule known as “solve ef repete” entails the impossibil-
ity of challenging a decision of the fax authorities requir-
ing the payment of tax without first paying the tax, For
many years, under the rule selve ef repele, numerous lows

granted the lax authorities an additional precogative®
allowing them to cellect the required tax before the fax-
payer could contest or challenge the decision or resort o
the cowmts seeking a modification of the administrative acl
that affected the taxpayer’s rights. Tt was taditionally
maintained that this wle of procedure was based on the
interest of keeping the flow of public revenues unim-
paived, which interest was said to prevail over taxpayers’
gnarantess.

At the federal level® it may be stated that the rule in ax
malters is that there is an obligation to pay the conlested
tax hefore having access 1o the courts. This rule does not,
however, apply to access lo certain jurisdictional bodies,
as is the case with a claim filed in the Federal Tax Court,

Social security is one of the areas where the rule solve ef
repete is fully applicable at the federal level. In the spe-
cific case of social secority contributions, the obligor must
pay the contested amount before gaining access to (he
jurisdiction of the courts, Even in this specific aren, how-
ever, there are certain exceptions which mitigate this barsh
mile. Thus, if the obligor provides evidence of his diffi-
culty in paying or inability to pay the required amount,
surety bonds are often admitted a5 n means o ensure
future payment if the decision is ultimately adverse to the
obligor’

In tax matters stricte sensu, as discussed above, at the fed-
eral level, there are ways to challenge official assessments
and penalties imposed by the collecting agency, and the
taxpayer may seek relief in the Federal Tax Court without
first paying the tax,

An appeal from the deeision of the Federal Tax Cowt may
be lodged by either the taxpayer or the tax authorities in
the ordinary courts (Federal Court of Appeals for Admin-
istrative Litigation Matters) in the form of a limired

4, The only exception o (his procedyrz s [T the taxpayer has nol Gled o oy
redumm pned the tax authoritios are awane of other kv renarms filed by e same 13-
payer i other peraods, Ds this case, i the taxpayer is sent an adminisisative
natice and foils to comply with the ta demand, e e aothorities ore em-
potered o instituls 1ax foreclosure procesdings dircetly.

5. The yule sefve ef repere is Mghly contreversial among scholars; nevenhe-
less, thiz authar adheres to the position that the mule copstiiules 3 prevogotive.

f Some provivees and puslclpalitizs apply the rule sofve ef repefe when
moving from the sdministrative stage fo the judiclal s12ge. This means tha the
txpayer must pay the fax and all related charges before seeking fiedicial review.
This il-advised leglslative trand, which, as stated above, does not prevail at the
federal bevel, has boen twisted by the courts many times, which have permined
necess b the codrts without prcr eompliance with the requirement 1o pay the tax
ol issue.

T In this pagard, i was heldk “The imposition of the obligation o make o
deposil as a prior requirement (e the judicial review of administrative decisions
4l be assessed m light of the right to o defence embodied (o Sectlon 18 of the
Federnl Constitution i order 1o prevent judicial revigw from becoming an illu-
sory gustanlee {sodecided by the Supreme Courtef Argenting on April 30, 1974
in Adefplfe S.4.5 decigion of Oewaber 10, 1985 In Vilfar Hros. y Cle, SRL;
decision of March 23, 1958 in Meassio Hoox, 5.4 % Thereforg, the size of the
armoupt chaimed — in the case al band, an amaunt in excess of two willion pesos
— ond the faci that the chall=nging party has prasemied o surety bond in order to
gait pecsss to the courl witmanl thal such parly be exemped from compliance
with the shove-menrtioned reguiremnent in order 0 giEanies its proper defence
i eounl, following ihe broad stndand ddopted in this fisld by e Supremns Coaal
of Justice {Decision of May 14, 1995 in Smttorts Otamendt ¥ Alirell 547
Federal Comt of Appenls for Social Seconity Muttess, Panel I1, decision of 1§
Diecernber 1998 i Clule Arldifes Veler Sarsfield Arscincidn Chil oG

—— —— ® 2005 IBFD —— —
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appeal. IF the decision is adverse to the taxpayer and the
taxpayer appeals, prior payment of the (ax is not a reguire-
ment for the appeal. Once this stage in the proceedings has
been reached, however, the collecting agency is entitled to
force payment of the tax claimed by instituting foreclosure
proceedings.

2.2, Machanisms for judicial review

2.2.1. Review of administrative decisions in federal
matters

As stated above, in the case of an official assessment, the
taxpayer may seek review of the decision in the Federal
Tax Court, or he may request reconsideration of the assess
ment by the tax administration (AFIF). If the taxpayer
chooses the latter, the final administrative decision inay be
subject to judicial review by the federal courts of frst
mstance. In contrast, the decision of the Federal Tax Court
is reviewable at the appellate level (Federal Court of
Appeals for Administrative Litigation Matters),

If the taxpayer seeks adminisirative review and the deci-
sion is nnfavourable, a claim for reimbursement may be
filed in the courts of first instance for administrative litiga-
tion matiers, The decision rendered by the court of first
instance may be appealed o the corresponding court of

appeals.

[n both cases, once the courl of appeals izsues its decision,
an extraordinary or ordinary appeal may be filed in the
Supreme Court of Argentina to seek relief®

2.2.2. Review of administrafive decisions at the local
levels

Although the time frames and types of post-decision
maotions vary, it may be stated that, in general, the admin-
istrative tax procedures at the local (provincial and muni-
cipal) levels are substantially similar 1o the federal pro-
cedure and are governed by the same principles until the
assessment decision is made. From then on, some provin-
cial jurisdictions provide the right to resort to the local tax
courts, Others provide divect access to the courts which, in
most jurisdictions, includes original jurisdiction by the
Supreme Court of Justice of the provinee.

In contrast to the federal procedure, the rule solve et repete
generally applies as a condition for the admissibility of a
complaint, which is then a claim for reimbursement.

The decisions rendered by the provincial courts may be
reviewed only by the Supreme Court of Argenting, pro-
vided there is a federal question, as mentioned above.

224, Constitutional control

Urdike other countries where constitlutional control is con-
centrated (i.e. one courl is responsible for ruling on consti-
tutional issues), constitutional control in Argentina is dif-
fuse, that is, il is in the hands of all judges and courts in the
judiciary. This is, however, without prejudice to the role
played by the Supreme Couwrt of Argentina, as a result of
the “exteacrdinary appaal”, as the ultimate custodian of the
Constilution and of the rights, liberties and guarantees
embodied therein.” Further, the constitutional control that
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is the imperative of the judges and courts Lo cavry obt st
[all within the scope of i specific case or justiciable cause
because Argentina’s $ystem does not allow abstract dec-
larations of unconstitutionality.

In administrative proceedings and in the proceedings
before the Federal Tax Court, no declaration of ticonsni-
ttionality may be obtained. Maturally, tax issues are not
outside the scope of the diffuse constitutional control
inherent in Argentina’s judicial system.

With respect to administrative proceedings in which a
branch other than the judiciary engages in conduct that is
jurisdictional in substance, the Supreme Courl has recog-
nized their validity but, at the same time, has repeatedly
conditioned their validity on the existence of adequate
Jrdicial review (see e.g. Supreme Court decision 247:646),

2.3, Provisional measures in tax matiers

[n certain cases, " a taxpayer may be faced with the possi-
bility that the tax anthorities are entitled to force collection
of the tax claimed without a procedural channel being
available to settle the issue unless the tax is first paid. In
most instances, this occurs in cases which allow for the
institution of tax forectosure proceedings.

One possible defence that the 1axpayer may have consisks
of seeking a provisional measure in the context of a law-
suit. Another is to file a petition for constitotional relief by
means of an ampare. Thus, judicial proceedings vsually
entail the filing of & petition for ampare, the commence-
ment of an action for a declaration of unconstitutionality,
ar the judicial review of an administrative act in respect of
which no specific means of challenge has been provided
for, Case iaw has generally been reluctant to grant this
kind of remedy, but it may be asserted that there have been
changes in the case law on the preservation of taxpayers'
tights,

To demonstrate the restricted nature of these measures
even for the Supreme Court of Argentina, il is worth
recalling the Supreme Cowurt's decision in Firestone de In

8 Sec. 14 of Law No, 4§ sets forh the requirements for thee admissibilisy of
an extraordinary appeal: (i} the case muost invelve federal provizions, including
constitntipnal guarsntees, (i) there must be o final decision; and (355 soch fina
decision must kave been rendered by the kighest count having jurisdiction to hear
1he case. Foy an erdinng appeal, the claim joust exceed o cortain smouol, Gl o
fimal deciston must have been dssued by the highest conrt baving jurisdiction o
hear the case,

% Inadecision endered on § December 1B65, the Suprems Court hell: o5
aih element inherent in oar constifusional organization, the courts have the power
endd the duty 1o egaoning the lws in the zpecifie cases brough before them and
i compare such lows to the text of the Constitution in ordes 10 find out whether
or not thay are consistend with it and o refrain from enfarcing soch Iaws if they
find them to be in coaflict with the Constitution. This reconciling function is one
of the yost elevited and essentinl aims of the federal judiciary and one of ihe
mes! significant gunrantees designed fo protect tha dghts embodied in the Con-
sirtution sgainst ol possible and mvoluntary instances of sbise by the pobdic
pomeers.”

10, For exomple, cases involving an wipsid bafunce on a lax refum oF 8 g
clabm arising from the noa-fillng of & tax fewim, Al the fedem] level, however,
e slated shove, there are procedural chiannals to avold price payment of the fax
before clulienglng the desiston in courl This [s rot slways the case oader the
rules wf fpx procedure in the prOVINGES; 0 SoiNe Provisces, payment i mmdn-
tory before the decislon may be challenged In comrt
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Argenting 8 ALC, (11 December 1990), Tn that case, the
Court stated that the admissibility of provisional measures
that had the effect of a stay in tax matters must be exam-
ined very closely in order to prevent the normal collection
of public revenues from being hampered. In contrasl (0
this restricted approach to granting provisional measures,
a new concept has gained ground in case law, also sup-
potted by numerous legal writers, which endorses the pos-
sibility that these measures be granted if certain require-
ments are satisfied,”

Regarding  provisional measures, an amendment was
recently introduced in the Federal Code of Civil and Com-
mercial Procedure™ whereby, at least in theory, provi-
sional measures may nol be granted in a comt proceeding
if they are intended to hinder or otherwise disrupt the
resources that the state obtaing in its own right, These
hypothetical cases should include provisional measures
that have the effect of a stay in lax matters.

Neomnetheless, despite this sombre legislative picture, judi-
cial reality shows that this amendment has not been oper-
ational because several rulings have declared it unconsti-
tuticial and legal scholars have hotly contested its chances
for enforceability,

2.4, No imprisonment for debls — the criminal tax
system

Argenting abolished imprisonment for debis a long time
ago (by Law No, 514). Although the letter of the law abol-
ishes this penalty for civil or commercial debts, it is un-
deniable that the prolibition also applies in tax matters,
Moreover, the criminal tax system currently in effect (Law
Mo. 24,769} in no way criminalizes the mere existence of
a tax debt. Rather, criminal prosecution in the tax field for
the crimes described in the relevant legal provisions
depends on the existence of fraud, which is to be under-
stood as the nse of a ploy or an instance of deception.

Tt shonld also be made clear that all the puaraniees inher-
ent in criminal law are fully applicable in both criminal tax
matiers and misdemeanours. These guarantees include,
among others, the right against self-incrimination, the
principle of legality in criminal matters, the presumplion
of innocence, the rule that the criminalization of conduct is
reserved to the legislative branch, the right to have the
decision reviewed by a higher court, the prohibifion
agamst analogy, the principle of culpability, and ne bis in
idem (the rule against double jeopardy).

Liz addition, special courts having exclusive subject matter
jurisdiction have been established in the City of Buenos
Adres for the prosecution of criminal tax mallers.

3. CONSTITUTIONAL GUARANTEES
REGARDING TAXATION

All matters submitted to a court for resolution relate 10 a
conflict regarding the application of the tax law. Conflicts
regarding the application of legal provisions stemn from
two major causes: (a) a conflicl between the law and indi-
vidual guarantees, and {b) a conflict in the application of
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the law to o given case, There is solid case law on the opet-
aticn of individual guarantees,

3.1. Principle of legality in tax matters

Sec. 19 of Argentina’s Constitution, which must be read in
conjunction with Sec. 17 {regarding the inviolability of
property)," sels forth the fundamental principle of tax law
that all taxes must arise from a law made by the Congress
in accordance with constitutional provisions; this principle
is usually worded as the well-known maxim “nnfliem {ri-
B sine fege”, Thus, no tax may arise other than from a
law in the formal and substantive sense of this term.

In addition, tax laws must originate in the House of
Deputies. The legal provision must necessarily define the
substantive elements of the tax: the taxable event, the par-
ties subject to the tax, the method or system for assessing
the tax base, the tax rates for defermining tax liability, the
exemptions (if any), and the violations of the law and the
penalties for them, ™

In line with this guiding principle, the Supreme Court has
held that no 1ax obligation is enforceable unless there is a
pre-existing legal provision that is consistent with the rele-
vant constitutional principles and requirements, that is, an
obligation validly made by the only branch of government
that is vested with such power.™ In connection with this
principle, Sec, 993} of the Constitution limits the matters
that may be regulated by ineans of emergency executive
tlecrees, Sec. 99(3) expressly prohibits tax matters from
heing substantively regulated by this kind of decree.

Finally, it should be noted that the principle of legality is
fully applicable in criminal tax and tax penalty matters. In
this area, the guarantee is expanded, and Sec. 18 of the
Constitution provides for the non-retroactivity of legal

11, Indeed, in Video Cable Commuicacidn A, ¢ fustinite Wacional de Clie-
matagraffa (Supreme Couwrt of Argenting, 37 April 1903), the Court beld that
evidence must be provided of griual damage (o the normal collection of fax and
that ua sach damage exlsts — ond therefore provizional mesasuees are possibile —
if sueh measuees do not jeopardize the development of the govemment's evo-
nomie policy, Le. if the public revenus system §s not affected and the provisionsd
measure relabes (o o developosent petivity and to the resqurces requiced for that
purpose

12, The third pasagraph of See. 195 of the Federal Code of Civil and Commer-
chal Progedure was amended (i read; “The courts shall nof jasue any provisional
measure which affects, hinders, jeopardizes, ar altecs the intended porpose of, ov
otherwise dismgds, the resources tial he Siate obtoins in its cwn right, mor shall
they impose eny pecuniary penallics parsonally upon govermment offfcials.”

13, Pursuant to Sec. 17 of the Constitution, only the Congress may fix the
charges set forth in Sec. 4 of the Constindtion which are part of the federal 1oeas-
ury. The ficst poragraph of Sec. 17 guarantees the invialability of property; &
eomprzhensive analysis of (he ¢afive provision reveals that frs mtionale is the
need (o protest taxpayers’ property rights.

14, Asaated in Casas, Joss O, Exidion de derecho constitucisnal sribmtaric
{Bueaos Aires, 19543, at 123. The puther 1% 8 lepal writer.

15. There have been several Supreme Covet decisions on this poict. In Eves
Argenting 5.4, (Supreme Cowrt decision 3162329, recital |0 amd the quote
thereing, the Court siated: “This Court has categorically held that the constin.
ilonal principles and procepss peobibit branches of government other than the
lzgislative branch fom establishing taxes, charges and assessments (Supeerie
Coml decisions §55:290; 248:482; 303:245, among others), ond consistently
with e foregaing, this Couct hos repeatedly malntained that ne tux abligatlon (s
enfarceable untess there is o pre-sxisting begnl provision that {s consistent with
the conslitutions| principles nod requinements, thal 15 to say, one which has been
validly mnda by the enly branch of govermment thal is vested with such power”
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provisions which establish  penalties.”™ Sec, 18 also
reguires that there be a law, in the formal and substantive
sense, which defines fax misdemeanours and tax crimes,

3.2. Principle of taxpaying capacity

Taxpaying capacity is another fundamental principle of
Argentina’s tax law. It serves ag a prerequisite that legit-
inuzes taxation by the government vis-a-vis (he citizens’
duty to finance public expenditures; at the same time, the
principle operates as a limitation on tax-creating powers,
meaning that the government is barred rom establishing
taxes in cases where there is no present faxpaying cap-
acity.)? Although Argentina’s Constitution does not
expressly establish this gusrantee, it is considered in-
¢luded in the unnamed or implied guarantees (Sec. 33 of
the Constinuion).

Thus, laxpaying capacity operates as a limitation on the
legislature when it enacts taxable events because such
capacity arises fiom the taxpayer's ability to be the obligor
of a tax obligation, This capacity to stand as the ohligor is,
in turn, established on the basis of events which reyveal the
existence of wealth and are turned into taxable events; if is
only then that they legitimize the tax obligation,

It follows from the foregoing that taxpaying capacity is an
independent principle which dees not requive any legisia-
tive developments that may determine iis content or scope;
it is fully operational per se. In summary, its divect effect-
iveness makes jt impossible to legitimize a tax in cases
where there is no present, actual and effective taxpaying
capacity.

In this regard, as far back as 1945, (he Supreme Courl
held: “The power to establish taxes is essential and indis-
pensable for the existence of government, but when this
power 15 unlimited as to the selection of the taxable matter
or the amount payable, it necessarily entails the possibility
of desimction that is inherent n it becanse there is a Hmil
beyond which no thing, person or entity will wlerate the
burden of a certain tax™ (Bonce de la Provincia de Buegnos
Aires v Nacidn Argenting),

3.3. Taxes not to be canfiscatory

Sec. 17 of Argentina’s Constitution categorically outlaws
conliscation. The confiscation mentioned in Sec, 17, how-
ever, is the equivalent of & criminal penalty consisting of
dispossessing a ceriminal from all of his property, and ii has
fong been decided that this is not the concept embodied in
the constitutional goarantee against confiscation in tax
matters.

Maoreover, the Constitution places property rights in the
highes! rank and emphatically proclaims them 1o be in-
vinlable, Tt declares thal no one may be demived of his
property except by virtue ol a decision rendered in accord-
ance with the law. And it contemplates only two possible
forms of deprivation: (a) condemnation, which must be
due o reasons of public use provided by Taw and previ-
ously compensated for, and (b} taxes, which are exclu-

2 2005 [BFD

sively those set oul in Sec, 4 and may only be established
by law (Sec. 99(3) of the Constilution).

[n this regard, the Supreme Court has Tong held that a tax
is confiscatory if it [akes up a substantial poction of
income.”® A tax may also reveal it2 confiscatory nature
when its amount is unreasonable. The existence of this
“manner” in which a tax may amount to confiscation is
ungmmonsly recognized by legal scholars, "

Thiz approach shows that the confiscatory nature of o tax
not only entails o quantitative judgement, but is also com-
plemented and enhanced by legitimacy, which in this case
mcludes the implied goarantee of reasonableness. The
excessive amount af a (ax has been the cause for its dis-
qualification in countless cases, whether as the sole cause
or one of several causes.™

3.4. Principles of generality and equality

The combination of the principles of generality and equal-
ity may be synthesized by reference to the indiscriminate
extension prescribed by the Constitution in respect of
taxes when the relevant parties are on a par. The counts of
Argenting have consistently held that equality does not
mean identical equivalence, but equivalence among those

16 Unless the criminal provizion is more favourable to the alleged offender.
17, In this regard, the Sepreme Cour has hebd: “The exisience of g manifest-
ation of weallh o of 1axpaying capacily is an indispensable cequisement for the
validity of any tox™ and “goperty rizhs are overily impaired when the faw
minkes a toxable event out of & manifesiation of wealth that had been exhavsted
pedet 1 (he ensciment thereof without even elaiming & presumption that the eco-
nonmie effects of such manifestation are still present in the sphere of the pssets
owned by the obligor” (e.g. Bupreme Clourt decisions 27127 (recital 10 znd the
uots therein) and 320:2467 (reaital 771 In addition, e mile in faverns Vol de
Herrera {Supreme Count decision | 56:48) is that taxpaying capacily muzt be
underatogd a5 the yardstick to meosare the rax obligation and that property rights
are overily impaired when the low makes a1acble event out of 4 manifestation
of wealth that Bad been exhawstad prios 1o (he enactment thereof,

1%, The Svpreme Courl declared nnconstilutienal a provincial fand tax which
teok up mare than 33% of tha coms of the propedy wnder sn appropricts
exploitation thereof (decision 196:122), The Supreme Court raled similarly
regarding an inhertance fas thot cxceeded the third part of the estate (decizion
190 155). The Sapreme Court has also held that a tax is unconstietional i the
tad canses Ymaterial damage o the right to propenty” (Secision 210:1208), if ")
absorbs a substantial pomion of the psset valoes Involved™ {(decisions 199321,
205:131, 21 1134, 234:883 and I02:708), iF it I3 “exlortionate™ or "immoderately
pervasive” {decisions 181264, 18512 and 230:863), {1 it 13 “abusive™ or docs
ot entail o “prstent equivalence™ between the benefit giving rise o fthe fax and
Ihe amount of tax (declsions 21078, 210:351, 290:374 and 20010221, i o
ameunis to 4 “dispossession” of progedy "o en extent that #2 oul of proportion
with (e assed values involved™ (decisions 354320, 276:355, 279278 and
I1Z: 98T, if it exceeds the raxpayer's economic or financial copacity™ {deci-
sion F122E67), or if B omounts to & "denial of the equivalence of anderfakings”
that is “at the core of compmitetve justice” (decizions 205:973, 208466,
013 1S wd 3123770

19, See e Cusfls, José O, Presidn fiseal ¢ bieonstitncienalidad (Bucnos
Atres, 1992y, al 109: "The implied gusraniee of repsonnbleness earails, within
our constintbon:] sysiem, the prohibition of @ appostng viloe, namely, arkl
treriness of simply unreasomableness, in the exercize of the prarogatives enpoyed
I the bl powers. From the legislative standpadn, the tequirement for req-
sonkableness iz complisd with if the mgans employed 1o schieve the purposes of
g cerain govemenenish power are rightly appeopritied in all coses, this, what i3
reazonable dees nol necessarily colndde with what iz vimely or pppropriate, b
¢alls for n meore preciss requirement to be satlsfizd "

2L Fer e Superme Courl decisions 150:135, 108:270, 20136, 205400,
Q08258 FUNA6T, 2240267, 226:408, 2REEH3 and 297236,
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who are i the seane position,? Therefore, any Lwo parties
who are in the same position from a legal and factual per-
spective — and, in particular, who have the same (axpaying
capacity — will be subject 10 equivalent taxation.

For its part, generality is o prior condition thal must be sat-
isfied when examining the equality requirement. It is not
admissible for o particalar part of the population to bear
certain raxation to the detriment of another.®

Both of these tax principles in turn entail the general prin-
ciple of equality embodied in the Constitution, which con-
clusively prohibits any kind of benefit arising from per-
sonal privileges, blood prerogatives or titles of nobility.

3.5. Right to due process, due procedure and
adequale judicial review

The right 1o due process, doe procedure and adequate judi-
cial review is guarsnteed in both judicial proceedings and
the adminisirative actions preceding them. The vight stems
from the principle embodied in Sec, I8 of Argentina’s
Constitution, which provides that “the right to a defence in
court of (the person and of rights cannot be violated”, 1 is
from this right to a defence that all express guarantees
relating to due process and due procedure arise,

Among the guarantees contemplated in Sec. 18, which

provides the basis for the inviolability of the right to a

defence, is the fundamental right of access o the courts,

The invielability of the right to a defence of the person and

his rights comprises, in turn, various specific rights, as has

repeatedly been held by the courts and legal scholars,

Aanong them are;

- the right to be heard; this includes the right to set out
the reasons for a claim and the reasons supporting the
defence raised, as well as the vight to be defended by
an attormey;

—  the right o proffer and present evidence; and

- the right o a duly substantiated decision in both the
admimstrative and judicial proceedings.

Iii administrative proceedings, certain additional rights
aceroe o a taxpayer in the context of the right to a defence,
including (a) the informal natwre of the proceedings, (b)
nceess to the proceedings without paying fees or charges,
and (¢} the right to file post-decision motions.

It should be underscored that all these guarantees are fully
n_pemt'mnal without the need for any regulatory provi-
SLONS.

In should be clarified that, in the area of federal taxes,
Argentina’s lax system is based on self-assessment by tax-
payers. This assessment may be contested by the tax
authorities by means of a regulated procedure called “offi-
cial assessment” in which all of the above guarantess
apply. Nonetheless, such a procedure may be subject to
teview by a jurisdictional body, as explained later,

3.6. Legal security

The principle of legal security, which is inherent in the rule
of Taw, has been acknowledged by the Supreme Court. In
Antolating 8.4, v DG (27 December 996), the Courl

= © 2005 IBFD

staled that legal security is constitutionally ranked as a
value that must be safepuacded.

4, INTERNATIONAL TREATIES IN TAX MATTERS
4.1, Constitutional rank

Before the reform of Argentina's Constitution, the legal
rank that international reaties should be afforded was the
subject of intense debate and even of landmark court deci-
sions. The constitutional reform of 1994 provided a con-
clusive resolution to the issne. By means of the amend-
ment 10 Sec. 75(22), constitutional rank was granted to
cerlain international treaties relating to human rights, and
the provisions of those treaties were deemed to supple-
ment the rights and guarantees embodied in the Constitu-
tion. The amendment provides that other reaties approved
by & qualified majority of the Congress will also have con-
stitttional rank. All other treaties are supralegal in rank,
but still below constitutional rank.

One of the most significant tresties having constitutional
vank is the American Convention on Human Rights (Pact
af San José de Costa Rica), which has many outstanding
Features. Consistent with the right to a defence, embodied
in Argenting’s Constitution since 1853, Art. 8(1) of this
treaty provides:

Every person has the right to a hearing, with due guarantees
and within a veasonable time, by a competent, independens,
and impartial tribunal, previously established by law, in the
substantiation of any accusation of a criminal nature made
pgainst him or for the determination of his fghts and obli-
gations of a civil, lebour, fiscal, or any other nature.

This treary has frequently been invoked by legal scholars
ta asserl that the rule solve ef repete has lost operational
effect under Argentina’s law insofar as the mile impedes
access to the courts, Art. 8 of the treaty acknowledges, as
is clearly evident in its provisions, a real individual right
accriing to taxpayers o enjoy an effective jurisdictional
protection of their rights. In this regard, one of the mosl
difficult questions is how this protection is impaired by the
obligation to make prior payment of the tax (solve ef
repete). Here, we are faced with a true tension between the
rights of taxpayers and the possibility that the normat col-
lection of public revenues will be affected.

4.2. Investment protection agreements

Argentina has concluded investment protection agree-
ments with certain countries which afford reciprocal pro-
tection to investments. Under these agreements, investors
in Argentina who are subject lo discriminatory treatment
may tesort to arbiteal tribunals to seek a remedy.

21, As eonstantly held by the Supreee Courl reganding these malters; soe e.g.
decpmions 17986, (B2:486, (IBG:d6d, 190460, 192:013%, 199:268, 201545,
2005: 19 apdl 207210, The Supreme Couet has stated Ui estoblishing categories
or differences is admissible shen it is justified in the circamsgasces, subject oa
standard of reasonableness; see decisions 751949, 177103, 184:502, 188143,
V0253, 200307, 20028, TH2Ed, 210500 and 2H0.R3S,

22, As the Suprense Cowrt has held many times, see ep. decisions 157359,
1622400, 168:305, 172102, 1780, 178231, [RAE0, 1RFA03 and | 90227,
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To date, Argentina has concluded about 56 such agree-
ments, which were adopted by laws enacted by the
Congress. Most of the agreements were concluded i the
1990s. Arvgentina has an investnent protection agreement
with e.g. Spain, France, the United States, the United
Kingdom, Germany, Guatemala, Nicaragua, Russia, Por-
tugal, Romania, Peru, Bolivia, Bulgaria, Denmark, the
Metherlands, Belgium, Luxembourg, India, Cuba, Mexico,
the People's Republic of China, Austida, Canada, Ttaly,
Sweden, Switzerland, Poland and Chile,

These agreements provide mechanisms for resolving dis-
putes relating to “investments” by means of intermaticnal
arbitration conducted by ad hoc tribunals or by tribunals
established under specific rules. Among the latter is the
International Centre for the Settlement of Invesiment Dis-
putes (ICSID).

The [CSID was established by the Convention for the
Resolution of Disputes belween States and Citizens of
Other States, executed in Washington, I).C. on 18 March
1965, Argentina adopted this Convention by means of
Law MNo. 24,353, At present, there are 142 member states.
The ICSID sperates under the aegis of the World Bank and
is based in Washington, D.C., but the parties may, by
mutual agreement, establish another place for the conduct
of the arbitval proceeding,
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This body provides mechanisims and procedures fo
resolving disputes by means of conciliation and arbatration
between the member states and investors who may be ¢on-
sidered as nationals of other member states. The use of
these mechanisms and procedures is voluntary, but once
they have been resorted to, unilateral withdrawal is not
permitted. It is 2 preliminary requirement that “friendly
consultation” be encouraged with the host state of the
investment, The consultation must comply with the for-
malities required for the ICSID to register the arbitration.

All the parties to the Convention that created the 1CSID
have a duty to abide by and comply with the arbitral
awards. These awards may not be appealed, and they may
be clarified, reviewed or annulled only for specific reasons
relating strictly to procedural defects or the probity of the
arbiivators,

At present, Argentina is a party to 35 cases that are offi-
cially pending, some of which relate to tax matters. The
cases fall into two main groups: those commenced before
the economic emergency and those filed afterwards,

Although one of the requirements for using the ICSID is
that the dispute relate directly to an “investment”, there is
nothing to prevent tax issues from being bronght before
the ICSID if a provision of an investment protection agree-
ment kas been violated.
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